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Providing insurance companies with a 
nationwide resource for restoring  textile 

contents at a fraction of the cost to replace.

24-Hour Claim assignment 866-897-CRDN (2736) or CRDN.CA

CRDN offers on-site inventory, pick-up 
and delivery, long-term storage and a 

RESTORE OR FREE guarantee.

CrDn of greater ottawa
Locally at 613-746-4442

Clothing and shoes
Draperies, Curtains & Blinds

leather, suede & Fur

613-505-5278
819-213-0314

sylvain@nettoyeurst-louis.com
ottawa@textilesolution.ca

24H emergency
service

       CERTIFIED RESTORATION SPECIALISTS                                        
          Serving Ottawa Since 1989                  

         613 888 749 8191  
               
                       info@novatechdki.com   www.novatechdki.com   2540 Sheffield Rd. Ottawa ON K1B 3V7  
                        WATER FIRE & SMOKE DAMAGE / MOULD & ASBESTOS REMEDIATION / COMPLETE         
                      CONTENT CLEANING & STORAGE      TOTAL RECONSTRUCTION SERVICES 
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Publication Deadlines
If you have a submission for the newsletter, please advise the editor 
ASAP so space can be reserved. The actual submission content 
(articles, advertising changes, etc.) must then be received by the 
following dates:

Newsletter Issue  .......................................... Submission Deadline
Oct 2018 ........................................................................Sept 15, 2018

IN THIS ISSUE:
President’s Pen / Rep’s Ramblings  .............................................................. 7

Calendar Of Upcoming Events .....................................................................  8

End Of The Line For Auto Injury Lawsuit Over Restaurant Tip Income  ............  6

Auto fraud getting worse, insurer says  ....................................................... 21

NS inn operator sues insurers for breach of contract  .................................. 25

Windsor flooding, one year on: What were the lessons learned?  .................. 26

Judges divided on how claimants prove involvement of unknown vehicles  ... 30

When parents give their kids permission to drive: the limit to  
‘implied consent’ ...................................................................................... 31

Insurer Obtains Assignment of Long-Term Disability Benefits Following  
Motor Vehicle Accident Trial ................................................................. 33, 34

If you have an article that will
Enlighten, Educate or Entertain, 

kindly contact a member of the OVAA Executive 
(See page 1 for Contact Info) for submission 

guidelines and publication deadlines.

Ottawa Valley
Adjusters Association
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Conar Marcoux, BA & CIP 
613 564 7184

of
INSPECTION
CLEANING

and
RESTORATION

®

CERTIFICATION

INSTITUTE

Disaster Restoration Services for 
Residential and Commercial Property

Tel: 613-932-5326         Fax: 613-933-0897

• Fire and Smoke

• Water and Sewer

• Wind and Storm

• Mould/Asbestos Remediation

• Reconstruction

• Building and Contents Cleaning

• Dry Ice Blasting

P.O. Box 1042, Cornwall, Ontario  K6H 5V1

24 HOUR
EMERGENCY

SERVICE

www.clean-all.comwww.clean-all.com
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Ottawa 
613-366-1000

Steven/Carolyne OʼReilly

Cornwall
613-932-0200

Steven/Carolyne OʼReilly

WE’RE COMING THROUGH FOR YOU!

24 Hr Emergency Service • 35 yrs experience
IN FIRE, WATER, WIND & SMOKE DAMAGE

Belleville
613-961-5183
Steven Norlock

Kingston
613-542-0000

Vince Brine

Pembroke/Renfrew
613-732-9874

Kevin Boire

Lanark/Smiths Falls
613-283-6151

Glenn & Melanie Kerr
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END OF THE LINE FOR AUTO INJURY LAWSUIT 
OVER RESTAURANT TIP INCOME  
WRITTEN BY GREG MECKBACH

A former restaurant server who sought a $3.8-million 
award after being hit by a car has lost her bid to have 
her lawsuit heard by the Supreme Court of Canada.
The Supreme Court of Canada announced Thursday 
it has dismissed Kimberly Isbister’s application for 
leave to appeal Isbister v. Delong, released in 2017 
by the Court of Appeal of British Columbia.

Isbister was riding an electric scooter June 29, 2010 
in Victoria when she was struck by a vehicle driven 
by Paige Delong. Isbister sued Delong and was 
awarded $835,000 in 2014 by Supreme Court of B.C. 
trial judge Gregory Bowden.

The bone of contention was neither the cause of the 
accident nor who was at fault, but rather how much 
Delong should have to pay Isbister. One issue was 
how much money Isbister made in tips before the 
accident, which left her unable to continue working 
as a restaurant server.

In appealing the trial judge’s award, Isbister argued 
she ought to have been awarded more money, both 
for loss of past income and loss of future income. 
Isbister asked for $1.4 million in loss of future income 
but was awarded $300,000.

During the original trial in 2014, Isbister argued she 
could not sit for long periods of time. But based on 
video surveillance evidence presented to the court, 
Justice Bowden wrote that he would “expect” that 
Isbister could  “find a sedentary job that might include 
an office job, telephone communications, computer 
work, restaurant or hotel work in the management 
area.”

Justice Bowden awarded Isbister $134,074 for loss of 
past income, much lower than the $228,500 Isbister 
sought on that head of damage.

“Of the hundreds of thousands of dollars she says 
that she received in tips up to the time of the accident 
she only reported about $6,000 for tax purposes,” 
Justice Bowden wrote. Isbister reported having 
earned about $52,000 in tips in 2007, but did not 
declare any tips in her income reported to Canada 
Revenue Agency.

Justice Bowden’s ruling was upheld on appeal in 
a ruling released Oct. 5, 2017. “[Justice Bowden] 
assigned weight to facts arising from records that 
may not have been completely accurate and to 
testimony given by Ms. Isbister and others that was 
not always consistent with those records,” Justice 
Daphne Smith of the Court of Appeal of B.C. wrote 
last year.

“In the end, the judge was satisfied Ms. Isbister 
had met the burden of proof with respect to only 
a portion of the loss she claimed,” Justice Smith 
added. “She has failed to demonstrate any palpable 
and overriding error in that finding.”

Concurring were Justices David Frankel and Franklin 
Tysoe.
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September! Where did the summer go…. It seems like just yesterday the children were done school and starting summer 

vacation and within a blink of an eye, they are now returning  back to school to start another year!! I hope everyone had a good 

summer and enjoyed some down time with family and friends. 

Our monthly seminars will be starting on the 18th of September at our new venue the LIV Rooftop Lounge with valet parking. 

Renee Guillemette and Kyle Kearnan from the TRAC Group will be presenting on “Concussions and Mental Health Treatments”. 

We will be hosting seminars every two months instead of monthly. Our new seminar will be held on the 20th of November. 

JC Laplante from RSM Canada will be presenting on Business Interruption. Please visit our website for the list of upcoming 

seminars, dates, topics and presenters. 

Our next event will be our Children’s Christmas Party which will be held at the Midway on the 30th of November. There is now 

an area for children four and under as well batting cages for anyone that wants to improve their batting skills. Please visit our 

website to register online for any of the upcoming events. 

Save the date – Past President’s Night March 26, 2019 at the Canadian Tire Centre. Sens VS Boston.  Out of Town Provincial 

Claims Conference – Co-hosted with TIAA – May 2nd and 3rd,  2019.. 47 Annual Golf Tournament – June 27,, 2019.

The first event of the year for the OIAA to Kick Off te new term will take place on the 19th of September at the Aquarium. This is 

a limited event due to the location. Don’t delay. Register today. The next event will be the Past President’s Night which will take 

place at the Sandman Signature Hotel on October 10, 2018. Visit the OIAA website to register for this event. 

Once again, I invite anyone that would to submit an article for our magazine and/or the WP please submit it for review. Also, if 

you are interested in joining our Executive, please send an email to ovaa.ca.

Enjoy the rest of the summer!!

I hope to see everyone soon.

Sincerely,

Cindy Bridge, CIP, CRM

OVAA President/Ottawa Delegate
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K&T Plumbing Inc.

2021 Des Pins, Limoges, Ontario  K0A 2M0

• Fast Response
• Residential and Commercial

• Smoke Tests
• Building Maintenance

• Winterizing Pipes
• Pipe Thawing
• Sump Pumps

• Experience in Property Management
• Great Prices on Fixtures

Service from Arnprior to Cornwall

Free Estimates
24 Hour Service

Tel: 613-748-3187

E-mail: kt.plumbing@yahoo.ca

Calendar of Upcoming Events
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SEPTEMBER 18 - Monthly Luncheon
24/7 Em

ergency - 1-877-324-4402

@
ItechHQ

24/7 Em
ergency - 1-877-324-4402

Dangerous Goods
Emergency Response

Spill Response
Site Remediation

Industrial Services
Vacuum Truck Services

Demolition
Asbestos Abatement
Mould Remediation

Electronics &
Equipment Restoration

ItechEnvironmental.ca  |  ItechElectronics.ca 

Dangerous Goods
Emergency Response

Spill Response
Site Remediation

Industrial Services
Vacuum Truck Services

Demolition
Asbestos Abatement
Mould Remediation

Electronics &
Equipment Restoration
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Experienced and cost-effective 
claims representation throughout 
Ontario and Quebec.

Significant expertise with complex SABS, BI, property  
and casualty claims. We keep our clients informed.

Insurance Defence Group

613-238-8080 or 888-565-9912
nelligan.ca

NOP Insurance Defence Ad OVAA Mag_2.indd   1 8/14/12   1:53:12 PM
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First General Services Eastern Ontario 

has been a proud sponsor of WICC since 2010. We recently took 
our support a step further and painted one of our company 
vehicles pink for a breast cancer awareness campaign in 

collaboration with a local radio station, 1053kissfm . 

The vehicle can be seen on the road in and around Ottawa and 
has drawn a lot of attention. 

We have also promoted the campaign on our Facebook page, 
http://www.facebook.com/FGS.EasternON 

With over 40 o�ces on 5 continents, 30 language fluencies, 18 distinct 

professional designations and a work history that spans more than 

130 countries and 800 industries, we are truly world-class experts 

with a global reach.

To find out how we can help you, contact us today.

Esther A. Young, CPA, CMA, CFF, DIFA

eyoung@mdd.com  |  613.389.3176

VANCOUVER • CALGARY • EDMONTON • WINNIPEG • LONDON

HAMILTON • TORONTO • KINGSTON • MONTREAL • HALIFAX
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EXPERTS IN 
CONSULTING & 
ASSESSMENTS

Evaluations of all losses with 
clear and unbiased reports. 
Mobile service and on-site 
consultation.

LARGE LOSS RECOVERY SPECIALISTS FOR ALL TYPES OF CLAIMS. 
ELECTRONIC and MECHANICAL FAILURES, LIGHTNING CLAIMS, RESTAURANT LOSSES and DATA RECOVERY.

24 Hour Emergency  1-800-465-9473     Send all claims to: claims@relectronic-remech.ca
 Kitchener-Waterloo | Mississauga & GTA | London | Ottawa | Barrie | Hamilton
 800-465-9473 or 519-884-8664  877-282-2252 or 905-672-0947  519-884-8003  613-789-9009  705-737-2002  905-540-4004

Assessments   |   Communications   |   Recommendations

www.relectronic-remech.ca
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Trust Is Earned.
So Is Experience.

With more than 55 years of 
insurance replacement experience, 
trust Enterprise to deliver personal 

service, quality and value.

©2012 Enterprise Rent-A-Car.   C08245  07.12

       CERTIFIED RESTORATION SPECIALISTS                                        
          Serving Ottawa Since 1989                  

         613 888 749 8191  
               
                       info@novatechdki.com   www.novatechdki.com   2540 Sheffield Rd. Ottawa ON K1B 3V7  
                        WATER FIRE & SMOKE DAMAGE / MOULD & ASBESTOS REMEDIATION / COMPLETE         
                      CONTENT CLEANING & STORAGE      TOTAL RECONSTRUCTION SERVICES 

 

  

 
 
 
 
 

 

Ad Space Available
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  Helferty’s Disaster Restoration DKI wins National Large Loss Platinum Project of the year   

                                                            

The award was presented by DKI’s senior vice president Lory Perizzolo, and DKI’s CEO Chris Schmidt to Devlin Helferty at DKI’s annual 
general meeting.  The project was a 46 unit condo building that suffered from fire and water damage where Helferty’s performed 
emergency services to stabilize the building, remove damaged materials and provided structural drying using commercial desiccant 
dehumidifiers. 

Owner Devlin Helferty would like to thank all of his staff for their hard work and dedication to complete this large complex project. 

  

            

Your Large Loss specialist for Commercial Desiccant Drying                                                
        Serving Eastern Ontario and Western Quebec 
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Canada’s Anti-Spam Legislation (CASL) came into effect on July 1, 2014 and 

requires that we obtain your express consent to receive any communications 

from us sent after this date. Although we received several responses via email, 

we note that several are still outstanding. As our email blasts are one of the most 

important methods in getting information to our members, we need your help!

Please copy and send this page via email with “I Agree” in the subject line to 

allow us to communicate with you electronically in the future OR with “Disagree” in 

the subject line if you do not wish to receive further email 

communications. These emails can be forwarded to Jordan.legg@scm.ca

By agreeing you are consenting to receive electronic messages from the OVAA

(Sharon Rolston – email address SRolston@efiglobal.ca) about the OVAA and its 

events, etc... I understand I have the right to withdraw this consent at anytime by 

informing Sharon Rolston, in writing / email that I no longer wish to receive

OVAA-related electronic messages.

 

Please note that on membership expiry / removal from the OIAA membership

Listing, your name will be automatically removed from the OVAA’s email list.

We Want to Stay
Connected with You! 
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24 hour emergency live response - 1.866.736.9222

for more information storm@cdrg.com  or visit us www.cdrg.com

cdrg+RedTeam is an innovative company that specializes in property restoration & 
rebuilding. At the core of our mission lies a commitment to go beyond the principles 
of disaster restoration to become a strategic partner with our clients in the success 
of the projects that we undertake together. We offer outstanding craftsmanship & 
design rebuild that is both accessible and affordable for everyone.

proud member of 
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 STRONE.ca   |   24/7 Emergency - 1-866-992-9983   |          @STRONEHQ

Your Complete Emergency Solution

Document Recovery
& Restoration

Wind Damage

Fire & Smoke Damage Restoration

Commercial Structural Drying24/7 Emergency Response

Flood Response

Coast-to-coast forensic engineering

From Vancouver to Moncton, CEP and Sintra have united, becoming Canada’s 
largest independent forensic engineering firm. Across the country, we now have 
eight locations with experts in every office. Bringing an unparalleled presence, 
our engineers provide technical expertise into insurance-related losses and 
litigation for our clients across every region of the country.

Get to know us at  cep-sintra.ca

Trusted,
east to west

Moncton  I  Quebec City  I  Montreal  I  Ottawa  I  Toronto  I  Edmonton  I  Calgary  I  Vancouver
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Your LARGE LOSS restoration specialist serving Renfrew County and the Pontiac. 

Helferty’s is now equipped with PurAyr Nano deodorizing equipment designed for odor mitigation on large 
loss and residential claims.  

We recently worked on a large smoke damage job at a school where we used our PurAyr treatment to help mitigate the 
smoke odor. 

               

We have also deodorized over a dozen City of Ottawa police cars after a garage fire left their service vehicles unusable until 
we were able to clean, then deodorize them with our PurAyr treatment. 

 

    Call Helferty’s Disaster Restoration DKI for all your LARGE LOSS and residential deodorizing needs. 
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Locally operated by

Smiths Falls | 613 284-9826

Ottawa | 613 443-3330

24/7 Emergency | 1 800 361-0911 | gus.ca

The name you can rely on for all types
of damages, in all sectors.

Kingston | 613 634-1004 

Hawkesbury | 613 632-5553

Iroquois | 613 652-1637

OUR EASTERN ONTARIO LOCATIONS
PDS of Renfrew County
P. 613-732-2335   
RenfrewCounty.pds.ca

PDS of Lanark County
P. 613-253-7500   
Lanark@pds.ca  

PDS of Ottawa
P. 613-822-2734   
Ottawa@pds.ca

PDS of Kingston
P. 613-531-7962   
Kingston@pds.ca

PDS of Brockville 
P. 613-341-8989   
Brockville@pds.ca

PDS of Cornwall
P. 613-936-1818   
Cornwall@pds.ca

united North American network of 
more than 370 Paul Davis locations. 

But our unwavering commitment 
to customer satisfaction has not 
changed at all. It’s as important 
to us now as it was to Mr. Paul 
Davis himself when he created the 

years ago. 

24/7
EMERGENCY

SERVICE

Ad Space Available
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 Halifax • Saint John • New Glasgow • Montreal • Ottawa • Thunder Bay • North Bay • Hamilton • Calgary

®

EFI Global is a full-service Forensic Engineering, 
Fire Investigation, and Environmental Remediation Firm.
A division of Cunningham Lindsey, EFI Global engages technical experts, including scientists, project 
managers, and engineers to sites across Canada. With experts in virtually every respective field, we can 
serve as a single source for all of your engineering, fire investigation and environmental needs. Whether 
your project requires a simple evaluation or an exhaustive investigation, we pride ourselves on delivering 
the same quick response, in-depth analysis and timely reporting for each project.

24/7 Response
EFI Global provides emergency response 24 hours a day seven days a week through our toll free 
Spill Line 1-866-530-4086, accessible from any of our 9 hub locations across Canada.

ENVIRONMENTAL 
REMEDIATION

FORENSIC 
ENGINEERING

FIRE
INVESTIGATION

Scientific
     Solutions

In the Ottawa area contact:
Bob Harrison BA, FRM, FCIP, CFEI
Regional Manager, (613) 728-9453
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AUTO FRAUD GETTING WORSE, INSURER SAYS  
WRITTEN BY GREG MECKBACH

Manitoba Public Insurance Corporation (MPI) is 
reporting an increase in auto insurance fraud, 
including false claims for income replacement 
benefits.

“Disturbingly, the corporation’s special investigation 
unit is seeing an increase in fraudulent activity,” the 
province’s public auto insurer reported Friday.

In one case, a claimant said he was unable to work. 
But it turns out the claimant was actually working 
full-time in construction and has since been ordered 
to repay $35,056 in insurance benefits paid after 
pleading guilty to making a false statement in court.

“While some frauds may be elaborate and highly 
planned, such as staged collisions or intentional 
vehicle arson, auto insurance frauds can also be 
less overt,” MPI noted. “Examples may include 
exaggerating personal injury, claiming income 
replacement indemnity when able to work, claiming 
unrelated or pre-existing vehicle damage, or 
providing a false or misleading account of how a 
crash happened.”

Auto insurance fraud is estimated to cost the 
Canadian industry up to $2 billion a year, Aviva Canada 
said in a report released in 2017. In that report, the 
insurer suggested some healthcare facilities “coach 
claimants to exaggerate injuries to take advantage of 
accident benefits that they then take a percentage of 
for their services.”
Part of the problem is that no law compels insurers to 
report specific incidents of fraud or data on fraud for 
the benefit of other carriers, says Gordon Rasbach, 
vice president of fraud management at Aviva Canada.
Rasbach made his comments during an interview 
this past March about an undercover investigation 
conducted by Aviva Canada. The insurer’s 

investigators posed as motorists who asked for 
help from tow truck operators and collision repair 
centres. They claimed their hidden cameras caught 
some collision repair centres deliberately causing 
additional damage in order to inflate the charges.

In Ontario, the government recently set up the Serious 
Fraud Office (SFO), a team that includes investigators 
and prosecutors. The scope of the SFO includes but 
is not limited to auto insurance fraud.

That office has great potential to reduce auto 
insurance costs in Ontario, wrote Kim Donaldson, 
the Insurance Bureau of Canada’s vice-president, 
Ontario Region, in a contributed article to Canadian 
Underwriter this past February.

Auto accident benefits fraud is “a huge business,” IBC 
senior analyst Kate Ryan said during a presentation 
at Insurance Analytics Canada Summit in 2017. Ryan 
noted staged collisions continue to be used to 
defraud insurers.

A lot of the time people will pay money to get a seat in 
a car being used in a stage collision, Ryan said at the 
time. “They will pay the recruiter $200 or whatever 
to be physically placed in the car because now they 
can open up an accident benefits claim and basically 
drain the insurance company out.”
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Sponsorship Info

KO in the Capital

A

2019 Claims Conference 
May 2-3, 2019 

Shaw Centre, Ottawa

KOK
IN
G
S
T
O
N O

T
T
A
W
A

Fly Weight 
$1,750 
Logo on OIAA, OVAA and 
TIAA websites 
Logo on event website 
Logo rotating on screen at 
events 
Logo at registration  
Logo on related event 
publications 

Heavy Weight 
$5,000 

Choose from 13 Heavyweight 
Sponsorship Opportunities Available


WINE AT DINNER (FRIDAY)

COMPANY NAME ON LANYARD


FRIDAY DINNER

FRIDAY LUNCH


MUSIC SPONSOR

GUEST SPEAKER AT LUNCH


COCKTAIL HOUR ON FRIDAY

MIX AND MINGLE ON THURSDAY


LOGO ON WATER BOTTLES

CHARGING STATION


SWAG BAGS

2 COFFEE BREAKS ON FRIDAY


FRIDAY BREAKFAST 
Includes one free pass to event

Prize Fighter 
$10,000 

1 Available 
Marquee sponsor of 

trade show and trade 
show entertainment 

Logo at all events  
Official sponsor of 
keynote speaker 

Headlining signage at 
trade show and 

booth 
Logo on swag bag 

4 passes to the event

**Prize Fighter and Heavy Weight also includes all 
additional sponsor features from Fly Weight category**

For info on securing a sponsorship spot, and other inquiries 
please contact oiaa2019.ko@gmail.com

( (
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2018 Golf Day Pictures!



24

2018 Golf Day Pictures!
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NS INN OPERATOR SUES INSURERS FOR BREACH 
OF CONTRACT  
WRITTEN BY LYLE ADRIANO 

The operator of an inn in Nova Scotia has filed a 
lawsuit against its insurance provider, broker and 
underwriters, claiming that the insurers are avoiding 
their obligation to pay for fire damages.

MacAulay Resorts filed a notice of a lawsuit on August 
24, naming OTC Insurance Brokers of Dartmouth, 
underwriter Markel Canada of Halifax, Evolution 
Insurance, and Lloyd’s Underwriters as defendants, 
CBC News reported.

The lawsuit is also claiming damages for the ongoing 
loss of business, punitive damages and costs.

“MacAuley’s Resort paid for insurance, they were 
told insurance was in place, up to and including 
June 15 and they expect that insurance contract to 
be honoured,” said Dennis James, a Patterson Law 
attorney representing MacAulay Resorts.

“At the heart of the lawsuit is two of 
the three underwriters appear to be 
disputing their obligation to honour 
the insurance policy.”

On June 07, 2018, guests of the Inverary 
Resort in Baddeck, NS were woken 
by a fire alarm early in the morning. 
All guests and personnel managed 
to escape unharmed, but the entire 
building caught fire by 3:30am.

MacAulay Resorts, which owned the 
inn, had filed a claim for the damages 
but found its insurers unwilling to pay.

A misunderstanding may be at 
the root of the problem; MacAulay 
Resorts’ lawsuit claims that the 

resort’s insurance was set to end by May, but was 
allegedly granted a 15-day extension. But two of the 
underwriters named as defendants said that they 
were not informed of the extension, and thus refused 
to pay out their portion of the policy worth more than 
$4 million.

James stated that there could be a communication 
problem between Evolution – which issued the 
policy – and its underwriters.

The attorney added that Everest Canada did pay a 
portion of its shares - but has yet to complete the 
entire payout.

“There appears to be a dispute between the broker 
and the insurance company as to whether that [the 
pub] was included,” James additionally suggested.
Reconstruction of the resort will be delayed until the 
entire policy is settled, James said.
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WINDSOR FLOODING, ONE YEAR ON: 
WHAT WERE THE LESSONS LEARNED?  
WRITTEN BY LYLE ADRIANO 

One year has passed since the massive flooding 
event in Windsor, and the region continues to learn 
how to prepare for the next big disaster.

The August 29, 2017 flooding was the largest 
catastrophic loss for Canadian insurers that year; 
insurers paid out claims worth $165 million to 
affected residents. Additionally, Ontario has paid out 
another $1,436,181 (to date) through the provincial 
Disaster Recovery Fund.

“Water has become the new fire,” Insurance Bureau 
of Canada (IBC) director of consumer and industry 
relations for Ontario Pete Karageorgos told Windsor 
Star. “There’s now more payouts for water than fire, 
which used to be the top source of claims. We’ve 
seen this across the province and the nation.”

A catastrophic event – as defined by the insurance 
industry – describes a disaster that causes $25 
million or more in losses.

For the floods that occurred between 2016 and 
2017 in Windsor, insurers paid claims totalling $300 
million.

On top of the insurance payouts, the Ontario Disaster 
Recovery Fund has paid 838 claims since 2016 for 
flooding in Windsor, Tecumseh, Lakeshore, LaSalle, 
Essex and Amherstburg.

Karageorgos explained that the surge in claims is the 
result of a number of factors: climate change, the 
disappearance of wetlands, aging infrastructure, and 
homeowners who are still finishing their basements.
“In the Windsor-Tecumseh area the damage was 
primarily in the basements of homes,” he noted.

Poor development choices – such as choosing 
to live next to bodies of water or cities allowing 
development in flood plains – also contributed to the 
problem, Karageorgos said.

IBC has since created a program called Flood Factor 
to educate homeowners on how they can better 
protect themselves from flooding.

Karageorgos also pointed out that more insurance 
companies are now offering overland flood coverage.
“Overland flood insurance and comprehensive water 
damage coverage wasn’t much available before 
2015,” he said. “Consumer demand wasn’t there. 
Now, it is being offered and homeowners should ask 
about it.”

Traditionally, insurers only covered floods caused 
only by burst pipes and sewer backups.
The bureau is also working with the federal 
government to create a national flood program 
similar to the UK’s Flood Re program.
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JUDGES DIVIDED ON HOW CLAIMANTS PROVE 
INVOLVEMENT OF UNKNOWN VEHICLES  
WRITTEN BY GREG MECKBACH

The Court of Appeal of Alberta has ruled that 
motorists who claim to be hit by unidentified vehicles 
must prove that there was “physical contact,” and 
produce some kind of corroborating evidence of the 
involvement of an unknown vehicle.

The decision overturned a lower court ruling that The 
Family Protection Endorsement under Alberta’s auto 
insurance policy runs contrary to public policy because 
motorists who avoid collisions get no coverage.

In a divided decision released May 25, the Court of 
Appeal of Alberta ruled in favour of Wawanesa Mutual 
Insurance Company, overturning a 2017 Court of 
Queen’s Bench ruling. Wawanesa had asked the court 
to dismiss a claim from Andrew Funk, who suffered 
injuries (including one to his spinal cord) as a result of a 
rollover vehicle accident in 2008 near Edmonton.

Funk reported that he drove his vehicle off the road in 
order to avoid a head-on collision with an unidentified 
oncoming vehicle, which did not stop. He had bought a 
Family Protection endorsement (known in Alberta as SEF 
No. 44) from Wawanesa. The endorsement is intended to 
provide coverage if a motorist is involved in an accident 
with an underinsured or unidentified vehicle.

Alberta’s Motor Vehicle Accident Claims Fund paid 
$200,000 to Funk, who wants his Family Protection 
Endorsement to cover damages in excess of that 
$200,000.

But in such cases, there needs to be “physical contact 
with the unidentified automobile,” and the insured 
must also provide independent corroborating 
evidence of the involvement of that unknown 
vehicle,” wrote Justices Frans Slatter and Patricia 
Rowbotham of the Court of Appeal of Alberta in the 
May 25, 2018 ruling.

Originally, Justice Eldon Simpson of the Court of 
Queen’s Bench ruled that Wawanesa must cover 
Funk. Justice Simpson reasoned that the “effect” 
of enforcing the “physical contact” portion of the 
policy “generates an unreasonable outcome.” This, 
Justice Simpson contended, is because an insured 
who takes evasive action gets no coverage but an 
insured to fails to take evasive action is covered.

In overturning Justice Simpson’s ruling, the majority 
of the Court of Appeal of Alberta (Justices Slatter 
and Rowbotham) noted that auto insurance in 
Alberta is “highly regulated” and the wording of 
standard auto insurance policies are approved by 
the Superintendent of Insurance.

“The approach of stepping around the terms 
of an insurance policy on the basis of ‘unjust or 
unreasonable’ terms, ‘public policy’, or ‘relief from 
forfeiture’ runs the risk of throwing any semblance of 
certainty out the window,” wrote Justices Slatter and 
Rowbotham. “While these concepts are recognized 
in law, they must be applied with caution with respect 
to standard form, statutorily mandated insurance 
policies.”

Dissenting was Justice Ronald Berger, who would 
have dismissed Wawanesa’s appeal. Justice Berger 
contended that the claimant “had a reasonable 
expectation that he had purchased insurance 
coverage which would apply when he was involved 
in an accident with an unidentified motorist, provided 
that he was able to provide physical evidence 
indicating the involvement of the unidentified 
automobile.”
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WHEN PARENTS GIVE THEIR KIDS PERMISSION 
TO DRIVE: THE LIMIT TO ‘IMPLIED CONSENT’ 
WRITTEN BY GREG MECKBACH

An Ontario auto insurer went too far in arguing that a 
motorist gave her son – whose license was suspended 
– implied permission to drive her vehicle because she 
left the keys on a hook while she was out of town.

The interpretation put forth by Compagnie 
d’Assurance Traders Generale “essentially requires 
that an owner hide their keys in order to avoid 
liability,” Ontario Superior Court Justice Chris de Sa 
wrote in Michaud-Shields v. Gough, released Aug. 
21. The insurer’ interpretation of the law is “far too 
broad,” Justice de Sa added.

The ruling gives some guidance on how a vehicle 
owner can be deemed to have given consent for 
another person to drive his or her vehicle.

Daniel Michaud-Shields is suing Justin Gough and his 
mother, Nancy Gough. Michaud-Shields was driving 
westbound in a Saab on June 30, 2012. Justin Gough 
was driving a Ford 150 eastbound. The vehicles 
collided head-on in the westbound lane. The owner 
of the Ford 150 is Nancy Gough.

Michaud-Shields also named Traders as a defendant. 
The insurer argued unsuccessfully that Nancy 
Gough, as the vehicle owner, is vicariously liable.

In Ontario, the vehicle owner is not liable for a collision 
if the vehicle is taken without the owner’s consent. 
Section 192 (2) of Ontario’s Highway Traffic Act states: 
“The owner of a motor vehicle or street car is liable for 
loss or damage sustained by any person by reason 
of negligence in the operation of the motor vehicle 
or street car on a highway, unless the motor vehicle 
or street car was without the owner’s consent in the 
possession of some person other than the owner or 
the owner’s chauffeur.”

Traders argues that Nancy Gough gave her son 
“implied consent” to drive the vehicle because she 
left the vehicle in the driveway with keys on a hook.

But if Traders’ argument was accepted by the court, 
“a thief would be found to have the consent of the 
owner to possess the vehicle,” de Sa wrote. He 
ruled  that Justin Gough was driving the pickup truck 
without his mother’s consent.

At the time of the collision, Justin lived with his 
parents. His license had been suspended since 2005. 
After the 2012 collision with Michaud-Shields, Justice 
Gough was arrested and charged with impaired 
driving. Police asked Nancy Gough whether she 
wished to press charges against her son for stealing 
her vehicle but she declined.

Justin was the previous owner of the pickup truck 
and transferred ownership in 2009 to his mother, who 
insured it so she could drive it. It was “understood” 
that Justin could not drive the vehicle while his 
license was suspended.

“Traders’ position seems to impose liability on an owner 
for an accident unless steps are taken to prevent 
unauthorized use of the vehicle,” de Sa wrote.

As a result of de Sa’s decision, Gough’s F150 will be 
treated as uninsured at the time of the accident.

In an accident where the at-fault vehicle is uninsured, 
an innocent victim can sometimes file a claim with 
his or her own accident benefits provider. This is 
true if the plaintiff bought optional additional family 
protection endorsement, known as Ontario Policy 
Change Form (OPCF) 44R. That endorsement is 
intended to when an at-fault driver or vehicle owner 
does not have enough liability coverage to pay for a 
victim’s damages – or where the at-fault vehicle is 
uninsured or unidentified.
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INSURER OBTAINS ASSIGNMENT OF LONG-TERM
DISABILITY BENEFITS FOLLOWING MOTOR 
VEHICLE ACCIDENT TRIAL 
WRITTEN BY BORDEN LADNER GERVAIS LLP

Nemchin v. Green, 2018 ONSC 2185

On April 5, 2018, Madame Justice Sylvia Corthorn 
released a post-trial ruling in Nemchin v. Green, 2018 
ONSC 2185, awarding an insurer an assignment of 
future long-term disability (“LTD”) benefits. The ruling 
also considered the applicable interest rate for non-
pecuniary general damages.

Justice Corthorn’s ruling provides defendants with a 
helpful decision while we await the outcome of two 
Court of Appeal cases to be heard this May and the 
result of a leave application to the Supreme Court of 
Canada. These pending cases are discussed further 
below.

Nemchin v. Green — Assignment of LTD Benefits and 
the Applicable Interest Rate

The plaintiff was injured in a 2010 motor vehicle 
accident. The jury found the defendant driver negligent 
and the plaintiff 10 per cent contributorily negligent. The 
plaintiff was awarded $125,000 in general damages 
and $600,000 for future loss of income. With the 10 
per cent reduction for contributory negligence, the 
plaintiff was entitled to judgment of $112,500 in general 
damages and $540,000 for future loss of income.

The plaintiff was receiving LTD benefits at the time 
of the trial. The defendant brought a motion after the 
verdict requesting an assignment of these future LTD 
benefits pursuant to s. 267.8(12) of the Insurance Act. 
The requested assignment would continue until the 
plaintiff reached the age of 65 or the full amount of 
the damages paid towards loss of future income is 
exhausted. Justice Corthorn recognizes in her ruling 
that the purpose of s. 267.8 is to “ensure that a plaintiff 
in motor vehicle accident litigation does not achieve 

double recovery.” This purpose is balanced against the 
concern that a plaintiff should be fully compensated 
for her loss.

The plaintiff argued that future LTD benefits should not 
be assigned as the jury questions did not permit the 
trial judge to carry out “temporal matching” between 
the damages awarded and her future LTD benefits and 
that, as a result, there was a risk that the plaintiff would 
be undercompensated. Justice Corthorn disagreed for 
four reasons:

The defendant was within her right to request that the 
jury be given the option to answer the future income 
loss question as a global award. A jury is not required to 
provide figures upon which it relies for annualized loss 
of income or the number of years over which the loss 
occurs and is entitled to award income loss as a global 
award

There is no requirement for temporal matching of LTD 
benefits received over time to an annualized amount 
for loss of future income. The Court of Appeal in Cobb 
v. Long Estate concluded that it could not import 
temporal requirements that were not included in the 
Insurance Act.

The global damages award for loss of future income 
did not preclude Her Honour from deciding the 
collateral benefits issue. In a jury trial it is the jury that 
awards the plaintiff’s damages and, after the jury’s 
verdict is rendered, the trial judge is solely responsible 
to address the impact, if any, of the plaintiff’s receipt of 
or entitlement to collateral benefits.

The plaintiff would not be undercompensated as a 
result of the assignment. The defendant would only be 
entitled to the assignment if the defendant were to pay 
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INSURER OBTAINS ASSIGNMENT OF LONG-TERM
DISABILITY BENEFITS FOLLOWING MOTOR 
VEHICLE ACCIDENT TRIAL 
WRITTEN BY BORDEN LADNER GERVAIS LLP

the plaintiff the damages owed for the future loss of 
income. Once the defendant completed payment, the 
plaintiff would then be fully compensated for the loss 
of future income.

The plaintiff also argued that the length of the 
assignment should be until the age of 60 not 65. The 
jury verdict did not award the plaintiff the full amount of 
the income loss that she had requested and, as a result, 
the plaintiff argued that the jury assumed a younger 
retirement age than 65. Justice Corthorn rejected this 
submission as the plaintiff’s inconsistent work history 
was a likely factor in the verdict.

Accordingly, the defendant met the onus to obtain 
the assignment. Practically speaking, the value of the 
assignment is $540,000 and has the potential for the 
insurer to recover the income loss award paid to the 
plaintiff as long as the plaintiff remains in receipt of LTD 
benefits.

Interest Rate
Justice Corthorn’s ruling also addressed the 
appropriate pre-judgment interest rate. The Court of 
Appeal held in Cobb v. Long Estate and El-Khodr v. 
Lackie that 2015 amendments to the Insurance Act 
applied retrospectively (as discussed in an earlier BLG 
alert) and as a result it was the defendant’s position 
that the applicable interest rate was 1.3 per cent (not 
5 per cent as would have been the case prior to the 
Insurance Act amendments).

The plaintiff nonetheless argued for a higher interest 
rate relying on section 130(2) of the Courts of Justice Act 
which sets out a number of factors which a trial judge 
can rely upon to depart from the default prejudgment 
interest rate. The plaintiff argued that since the 
amendment occurred after the claim was issued, in the 

interests of fairness, something other than the default 
rate should apply. Justice Corthorn found that none of 
the relevant factors entitled the plaintiff to an increased 
interest rate on the facts of this case and awarded 
prejudgment interest on the non-pecuniary damages 
at a rate of 1.3 per cent per year.

The defendant in Nemchin was represented by Borden 
Ladner Gervais partners Tom Ozere and Kim Dullet.

Upcoming Cases
Throughout Justice Corthorn’s reasons she 
acknowledges that the law with respect to assignment 
of benefits and interest rates in motor vehicle cases is 
unsettled. This is a result of two pending assignment 
appeals in Cadieux v. Saywall and Carroll v. McEwen 
which will be heard by a five member panel of the 
Ontario Court of Appeal in May. Counsel for the plaintiff 
in El-Khodr v. Lackie has also sought leave to appeal to 
the Supreme Court of Canada, including on the issue 
of whether the 2015 amendments (including interest 
rates) apply retrospectively.
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